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26 November 2019

Dear Mr Dixon
A40 Llanddewi Velfrey to Penblewin Improvement Orders
Western Power Distribution (South Wales) PLC ("WPD")
Thank you for your letter dated 08 November 2019 sent in response to our client, WPD's objection to
the A40 Llandewi Velfrey to Penblewin Orders ("the Scheme"). You have addressed the reasons for
objection and asked that we confirm in writing if we are now content to with draw our objections to the
Scheme. We set out below the reasons why we are not able at this stage to do so and enclose a copy
of the Asset Protection Agreement that we require the Welsh Ministers to enter into with our client to
enable the objections to be withdrawn.
Background and context
Please note that WPD's response follows the general arrangements that have been agreed with
Welsh Government on previous compulsory purchase schemes, most notably the M4 Motorway
around Newport and the following response is consistent with that agreement. Our response also
initially raises some questions as to the structure of the various Orders and the powers sought, which
are relevant to our response.
We refer initially to Section F of Welsh Government Draft Circular 003/2019 Compulsory Purchase in
Wales etc. Paragraph 2 of the Circular states:
"To enable the purposes of the acquisition to be properly stated in the CPO itself, it is important to determine
whether the scheme involves the construction of a new highway or is a scheme for the improvement of an existing
highway. In many cases the distinction is obvious but cases do arise (particularly where the scheme involves
realignment of an existing highway) in which there can be some difficulty in ascertaining whether the scheme
does or does not involve the construction of a new length or new lengths of highway."
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We do not think that the Explanatory Statement or Statement of Reasons follows this advice
Paragraph 3 of the Circular states:
"It is considered the correct criterion to be applied in all cases(our emphasis)is that indicated in the wording of
Part 13 of Schedule 2 to the Town and Country Planning (General Permitted Development) Order 1995. That is,
where all the projected works are to be carried out on land outside but abutting the boundary of the highway the
case is involving the improvement of an existing highway only. Where works are to be carried out on other land,
so that, when the scheme is complete, there will be non-highway land between the projected works and the
existing highway, then on that length the works should be regarded as wo►1cs for the construction of a new
highway
The Orders define "the new trunk road" but do not make suitably clear the powers being utilised to
construct the new road. The explanatory statement refers to the powers to construct the new road
being under Section 62 Highways Act 1980 but we do not think that this power (of improvement)
permits the construction of the new section of road. In any case the Orders do not refer to Section 62,
they refer to Sections 10, 12, 125 and 268 Highways Act 1980 none of which provide powers for the
construction of a new road. As the Circular notes, powers of improvement are permitted under Part 13
Schedule 2 of the GPDO, but the explanatory statement does not seek to utilise those powers. In any
case those powers would not appear to apply to the new road. Firstly it is not abutting the existing
highway and as EIA development the powers would not apply in any case.
We are therefore unclear as to the consenting powers that are being relied upon to construct the new
road, but our interpretation of the Circular is clear that the proposed scheme is an entirely new road
and not merely an improvement to an existing highway. Some clarity on this point would be helpful. In
any case our objections. remain for the following reasons.
Application of the New Roads and Street Works Act (NRSWA)
We disagree with your.response that the diversions are being undertaken pursuant to NRSWA. Please
see Appendix 1, Example D of SA 10/05 New Roads and Street Works Act 1991 —Diversionary
Works, a Design Manual and Roads and Bridges (DMRB) advice note (the 'Advice Note'). The Advice
Note states that where there is a "scheme across open countryside" and the affected apparatus is not
"in a maintainable highway/public road", the diversionary works do not fall under the provisions of the
NRSWA.
Further, Sections 83, 84 and 85 of NRSWA cover "apparatus affected by highway, bridge or transport
works" and will apply to diversionary works that fall within the scope of these sections.
Section 84(1) applies where "an undertaker's apparatus in a street is or may be affected by major
highway works, major bridge works or major transport works" and Section 85(1) applies "where an
undertaker's apparatus in a street is affected by major highway work" (emphasis added).
The diversions are required to construct a new road and the diversions are on land that is not in the
existing highway. We attach diversion plans that show that the proposed. diversionary works are not
within the street.
Finally on this point, you reference the Budget Estimates sent to you (Ref: 2382341, Ref: 3188245 and
Ref: 3493063) as C3 and C4 Estimates. Please note that the estimates have not been provided as C3
& C4 estimates but as WPD standard customer requested diversions for the reason that they do not
fall under the terms of NRSWA.
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Should of course any diversions legally fall within the terms of NRSWA the attached Asset Protection
Agreement provides that NRSWA will apply.
Asset Protection Agreement
Subject to clarification on the issues above, WPD are content to withdraw the objection to the Scheme
subject to the Welsh Ministers entering into an Asset Protection Agreement on the terms enclosed
with this letter. This Agreement protects the interests and assets of WPD during and after the
construction period of the road and provides the terms for delivering the diversions. We recommend
that you instruct your solicitors to review the agreement and respond directly to us.
Section 37 Electricity Act consent and land rights
All overhead diversions will require consent of the Secretary of State pursuant to Section 37 of the
Electricity Act 1989. Diversions are therefore conditional on that consent. All diversions will also need
land rights secured from third parties. The Asset Protection Agreement deals with these requirements.
Further clarification
We would also appreciate clarification as to which authority will be making the decision to confirm these
Orders (the Decision Making Authority). We assume that this is the Welsh Government who will be
confirming the Orders made by the Welsh Ministers but please confirm.
Should you require any further clarification, or wish to discuss any of the above, please do not hesitate
to get into contact with us. Otherwise we would be grateful for your response as soon as possible so
that we are able to advise our client whether it is necessary to attend the pre-inquiry meeting.
Yours sincerely

l
Neil Bromwich
Partner
for Osborne Clarke LLP
T
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